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OPINION

FACTS

Theconvictioninthiscasestemsfromthe October 9, 2003 murder of Mr. Keon M cChristian®
(the“victim”) in an apartment complex in Memphis. The Defendant, Tamaine Works, confronted
thevictiminasecond floor hallway at the Peppertree A partments about 10:30 at night and fired four
shotsfrom an assault-type weapon, hitting the victim twice. Thevictim died from hiswounds. The
Defendant fled the scene but was arrested by police at the same apartment complex several months
later. In March of 2004, the Defendant wasindicted by a Shelby County grand jury on one count of
first degree, premeditated murder. The Defendant received ajury trial, which was conducted over
the course of severa daysin February and March, 2005.

Before the jury was seated, the tria court took up severa preliminary matters. The State
presented a motion to exclude the Defendant from introducing testimony concerning the victim’'s
alleged involvement in the death of afriend of the Defendant afew hours prior to the murder at issue
inthiscase. The Stateargued that any evidence of thisprior killing wasnot relevant. The Defendant
presented a motion to exclude the prior testimony of a State witness who was unavailable to testify
a trial, alleging that the statement, although made under oath at a preliminary hearing, was
unreliable. Thetrial court granted the State’ s motion and excluded testimony concerning the prior
homicide but denied the Defendant’s motion and alowed the prior testimony of the unavailable
witness.

At tria, the State’s lead witness, Ms. Kimberly Pruitt, testified that on the night of the
murder, she was staying with her cousin at the Peppertree Apartments. As she exited her cousin’s
apartment with her six-year-old son sometime after 10:00 in the evening on October 9, 2003, she
passed the Defendant in the hallway on the second floor of the apartment complex building. She
recognized the Defendant as someone she had seen around the complex for severa years and who
was afriend of “Brian,” the man her cousin was dating at thetime. Asthe Defendant passed her in
the hallway, Ms. Pruitt’ s cousin, who wasimmediately behind her, asked: “Tamine, what you fixin’
to do?’*® Ms. Pruitt stated the Defendant replied, “ Shhh,” indicating the two women should remain
quiet.

Ms. Pruitt stated that at thetime, the Defendant was not wearing ashirt, had on black or dark-
colored jeans, and was carrying alarge gun only partially concealed in a garbage bag. She further
stated that the Defendant was only three or four feet from her when they passed in the hallway, and
she saw hisface. The Defendant walked toward the apartment next door, the residence of a man
knownas“V.” Ms. Pruitt walked the oppositedirection toward the stairs, and her cousin went back
inside her apartment and closed the door. Ms. Pruitt testified that she then saw the Defendant shoot
the victim, which she described asfollows: the victim came out of “V’” s apartment; the Defendant

2The indictment recites the victim’s last name as “M cChristain.”

3The record reveals that Ms. Pruitt’s cousin could not be located at the time of the trial.
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shot thevictim two times; thevictim fel to thefloor; the Defendant shot the victim two moretimes;
the Defendant then fled.

Ms. Pruitt testified that after the Defendant fled, she ran to the victim, who said: “He shot
me.” Ms. Pruitt stated that she called 911 from her cellular phone and reported the incident. She
also stated that approximately five or ten minutes after the shooting, “V” came and asked her who
shot thevictim, but she declined to answer. Shefurther stated that when“V” heard the policearrive,
hetook off. Ms. Pruitt also testified that the victim did not haveagun. Whenthepolicearrived, she
wasforced to place her handsin theair, but when they learned she was not athreat, shewasallowed
to leave and did not give a statement to the police the night of the murder.

Ms. Pruitt also testified that she began to receive threats over her cellular phone from the
Defendant’s friend, who would call and tell her that she did not “need to be testifying against his
friend and that something's going to happen to [her] and [her] children if [she] do[es|] come
forward.” Because of these threats, Ms. Pruitt did not make a statement to the police until several
weeks later when she was in the hospital.

On cross-examination, Ms. Pruitt admitted she had afelony record. She stated that she did
not tell “V” who shot the victim because she was “ paranoid.” She also stated that “V” did not take
anything from the victim, but that “V” was carrying ahand gun. Ms. Pruitt also clarified that while
she did not make a statement to the police the night of the murder, she did leave an anonymoustip
on the 528-CASH tip-line the following day. However, she then began to receive threats over the
phone and therefore did not talk to the police until several weeks later when she wasin the hospital
suffering from anxiety attacksand no longer wanted to “holditin.” The police cameto her hospital
room and she gave them a statement. She also admitted that during this meeting she was shown a
photographic line-up but could not identify the Defendant’ s photo because she was on medication
that caused blurred vision.  However, she did identify the Defendant’s photo at trial. She also
identified the Defendant in court as the man she witnessed shoot the victim.

Ms. Memorie Nodl, thevictim’ saunt, also testified at trial, stating that shelived inthe same
apartment complex and heard four gunshots on the evening of the incident at approximately 10:30.
Shortly thereafter, aneighbor cameto her door and informed her that her rel ative had been shot. She
rushed to the victim, who was lying on the ground, and noted that also at the scenewas“agirl” and
“V,” whom she identified as Vincent Sulton, who also went by the moniker “Big V" and “V Dog.”

Sergeant Gene Hulley, an Investigator with the Memphis Police Department Felony
Response Squad, testified that he assisted the crime scene investigators on this case. Although the
victim had been removed by thetime he arrived, he stated that he observed at the crime scene bullet
holes on the building walls, spent shell casings, and a blood stain on the floor. He described the
shell casings as consistent with a*“large caiber, automatic weapon.”

4Sergeant Barry Hanks of the M emphis Police Department also testified at trial that he showed M s. Pruitt the
photographic line-up while she was in the hospital, but she stated she could not see well due to medication.
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Officer Ellason Flagg of the Memphis Police Department testified that on January 24, 2004,
shereceived areport that the Defendant was at the Peppertree Apartments. Therewasawarrant for
the Defendant’ sarrest. Officer Flagg stated that when the Defendant saw the uniformed officers, he
fled. The officers pursued, eventually captured the Defendant, and placed him under arrest.

Anaudiotapeof MemphisPolice Officer Sergeant Sims’ testimony at the Defendant’ sMarch
4, 2004 preliminary hearing was played for the jury at trial and entered into evidence.® Sgt. Sims
testified that he attempted to take a statement from the Defendant after hisarrest, but the Defendant,
after he was advised of hisrights, elected to not make aformal statement. However, the Defendant
did remark to Sgt. Sims that “wasn’t nobody going to make it to testify against him in the
courtroom.” Sergeant Sims also stated that the Defendant refused to sign the advice of rightsform.

Dr. Karen Chancellor, the Chief Medical Examiner for Shelby County, was certified as an
expert inthefield of forensic pathology, and testified that the victim suffered from agunshot wound
to the lower abdomen that did “extensive damage,” and one gunshot wound to the leg. Dr.
Chancellor opined that the gunshot wound to the abdomen wasthe cause of death becauseit severed
two large blood vessels and caused massive bleeding.

Mr. Anton Armour, an acquaintance of the Defendant, was subpoenaed by the State and
testified at trial, admittedly against his will, that at some point after the murder he was with the
Defendant. They were talking about the past, and the Defendant made the following statement:
“Man, you know I’'m areal nigger, I’'m akiller, you can ask them niggers in the Peppertree about
me.” On cross-examination, Mr. Armour admitted he was a convicted felon.

The Defendant, properly advised of hisrights, elected not to testify on hisown behaf. The
defense did called Sergeant Timothy Cooper of the Memphis Police Department, who testified that
when he arrived at the crime scene shortly after midnight, there was no one there who witnessed the
crimeand waswilling to talk to him.  Officer William Merritt of the Memphis Police Department
testified that he interviewed the Defendant along with Sgt. Sims, and stated that the Defendant did
sign the advice of rights form.® Officer Merritt also stated that the Defendant never made any
incriminating or threatening statementswhilein hispresence, but admitted on cross-examination that
there were times when the Defendant was alone with Sgt. Sims.

Thedefensealsocalled Mr. Vincent Sulton, a.k.a. “V.” Mr. Sultontestifiedthat inhisinitial
statement to the police, made about four days after the crime, he stated that he had no personal
knowledge of the events on the evening of the murder but knew the Defendant shot the victim
because the Defendant had communicated threats, warning him not to talk. However, Mr. Sulton
later made asecond statement to policein which herecounted that he and the victim wereaway from

5The record reveals that Sergeant Sims of the M emphis Police Department was deceased at the time of trial.

6A copy of the advice of rights form, bearing the signatures of the Defendant, Sgt. Sims and Officer Merritt,
was entered into evidence.
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the apartmentsthe day of the murder when thevictim informed Mr. Sulton hewas goingto goto his
apartment at Peppertree. Mr. Sulton informed police that the victim arrived first, he followed, and
he was just coming up the stairs when he heard shots and saw the Defendant with a gun. The
Defendant pointed the gun at him and then ran off. Mr. Sulton then informed the police that hewas
unarmed, went to the victim, took a handgun from the victim, threw it onto the roof, and ran when
he heard the police.

On cross-examination, Mr. Sulton gaveathird version of theeventsof the evening, testifying
that hein fact did not come up the stairs, but rather was in his apartment when he heard the shots
fired, and then came out. He maintained that he did not have a gun until he took one off of the
victim, and he then chased after the Defendant. Mr. Sulton further stated that the Defendant called
him “not even an hour afterwards’ and threatened to kill him. Mr. Sulton aso denied having ever
told Ms. Turner, Mr. Nelms or Ms. Noel that the gun he had was hisand that he retrieved it from off
the television set in his apartment.

The State called three rebuttal witnesses. Ms. Roshunda Turner, the victim’'s aunt; Mr.
Damen Nelms, thevictim’ suncle; and Ms. Memorie Noel, another aunt of the victim and aprevious
witness. All threetestified that they saw Vince Sulton aday after the murder, and he told them that
after the shooting he went into his apartment and got a gun which was located on histelevision set.

At the conclusion of thetrial, the jury returned a verdict of guilty on the indicted charge of
first degree, premeditated murder. Thetrial court sentenced the Defendant to life in the custody of
the Department of Correction. The Defendant timely filed a motion for a new trial, which was
denied, and this appeal followed.

ANALYSIS

On appeal, the Defendant argues that the trial court erred in alowing the State to make
conclusions of law during voir dire and made severa errors in the admission and exclusion of
evidence. Specificaly, the Defendant claimsthetrial court erred by excluding evidence pertaining
to aprior murder, erred in alowing into evidence the prior testimony of a deceased declarant, and
erred in allowing into evidence the testimony of three rebuttal witnesses called by the State.
Additionally, the Defendant argues that the evidence presented at trial was insufficient for any
rational trier of fact tofind beyond areasonabledoubt that hewasguilty of first-degree, premeditated
murder.

|. Voir Dire

In hisfirst issue on appeal, the Defendant asserts that the trial court erred by “allowing the
State to give numerous examplesto the potential jurorsof what the State believed wasthe difference
between premeditated murder and akilling of passion.” The Defendant objected to two examples
used by the State during voir dire; stopping to get gas on a drive home as an example of
premeditation, and the classic “law school” hypothetical for aheat of passion killing: aman comes
home, finds hiswifein bed with another man and then killshim immediately, as opposed to waiting
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three hours, following the miscreant home and then killing him. The Defendant argues that these
hypotheticals“improperly tracked the evidence admitted at trial” because one possible defense was
a heat of passion killing as revenge for the victim’'s aleged involvement in a murder of the
Defendant’s friend that occurred three hours prior to the murder at issue in this case. Thus, the
Defendant argues, the State's examples “grossly encroached on the province of the jurors in
determining the factual point in time when a crime of passion would become a premeditated
murder.”’

Webegin our analysisof thisissue by noting that thetrial court isvested with great discretion
in determining how voir dire examination will be conducted, and the trial court’s decision on how
this examination will be conducted will not be overturned absent a finding of abuse of discretion.
See State v. Mickens, 123 S.W.3d 355, 375 (Tenn. Crim. App. 2003). In this case, the Defendant
arguesthat the Stateimproperly tried to coerce potential jurorsinto committing to aparticular course
of action through the use of hypothetical scenarios.

Wefind the examples or hypothetical sused by the State to be rather innocuous and conclude
that the questioning conducted by the State during voir dire did not result in any commitment from
prospective jurors beyond their “ appropriate willingness to decide the [issues in the case] on all of
the evidence adduced at trial, free of any preconceived notion[s].” State v. Coe, 655 S.W.2d 903,
911 (Tenn. 1983). Accordingly, we conclude that the trial court did not abuse its discretion in
conducting the qualification process of jurors during voir direin this case. See Solomon v. State,
489 SW.2d 547, 550 (Tenn. Crim. App. 1972) (holding it was within thetrial court’ sdiscretion to
alow avoir direto continue after the Defendant sought to get jurorsto commit to acourse of action
through the use of ahypothetical question). Additionally, we notethat thetrial court instructed the
jury to “take the law as | give it to you,” and recited during both the opening and closing jury
instructions the correct legal explanation pertaining to the element of premeditation. Accordingly,
had there been an error during voir dire, it was cured by the court’s thorough instructions and
therefore rendered harmless. See Tenn. R. App. P. 36(b).

II. Evidentiary Rulings

The Defendant assertsin his next three issues that the trial court erred in its determination
of admissible evidence. Specifically, the Defendant argues that the trial court erred in excluding
evidence of a prior murder, in including the prior testimony of an unavailable declarant, and in
allowing the testimony of three State rebuttal witnesses.

A. Exclusion of evidence pertainingto a prior murder

The Defendant claimsthat thetrial court erred in excluding from evidence any testimony that
the victim in this case was involved in the murder of the Defendant’s friend only “hours earlier.”
Thetria court granted the State’ s motion to exclude this evidence after concluding that testimony
concerning this separate homicide was not relevant to the issues in the Defendant’s case. The

7We note that the record is devoid of evidence that a “heat of passion” defense was ever pursued by the
Defendant at trial.
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Defendant now argues thisevidenceisrelevant asit explained his*” state of mind.” The Defendant
also argues that it was error for the trial court to prohibit him from arguing two separate defense
theories.

The record reflects that prior to trial, the court conducted an evidentiary hearing on several
preliminary motionsincluding the State’ smotion to exclude testimony of aprior murder. The State
argued that it was not aware of any proof that the Defendant knew of this prior murder, so it was
thereforeirrelevant. The Defendant expressed hisdesireto havetheoption of presenting thedefense
that he did not commit premeditated murder but rather a heat of passion killing as revenge for this
prior murder; thus, the evidence wasrelevant. Thetrial court stated: “If your defenseis, | didn’t do
it, then | don’t see how thefirst caseisrelevant,” but added that if the Defendant was going to argue
an “dternative menta state,” then evidence of the prior murder would be relevant. However,
defense counsd declared that he would proceed based on the defense that the Defendant “didn’t do
it and [the State] ha[s] to prove otherwise.” Accordingly, thetrial court found that the evidence of
the prior murder would merely “smear[] the credibility” or character of the victim and was not
relevant.

Generally, evidence is relevant if it tends “to make the existence of any fact that is of
consequence to the determination of the action more probable or less probable than it would be
without theevidence.” Tenn. R. Evid. 401. Tennessee Rulesof Evidenceprovidethat “[a]ll relevant
evidenceisadmissible except as provided by the Constitution of the United States, the Constitution
of Tennessee, these rules, or other rules or laws of general application in the courts of Tennessee.
Evidence which is not relevant is not admissible” Tenn. R. Evid. 402. Rule 403 states that
“[a]lthough relevant, evidence may be excluded if its probative valueis substantially outweighed by
the danger of unfair prejudice, confusion of theissues, or misleading the jury, or by considerations
of unduedelay, waste of time, or needl ess presentation of cumulativeevidence.” Tenn. R. Evid. 403.

In this case, any testimony that may have been proffered with regard to an alleged prior
murder was not relevant based on the defense theory presented to thejury. The record reflects that
the Defendant made tactical decisions pertaining to his defense in which he eected not to testify
himself and to pursue a primary defense theory of “I didn’t do it.” As such, the Defendant never
proffered any evidence that he was aware of the prior murder. More significantly, even if the
Defendant did know of this earlier act and wished to avenge the murder of his friend, his defense,
which was completely devoid of arguments pertaining to alesser mental state than that required for
aconviction of premeditated murder, rendered any evidence of aprior murder irrelevant in hiscase.
Accordingly, thetria court did not err in granting the State’ s motion to exclude thisevidence. This
issue is without merit.

B. Prior testimony of an unavailable declarant

The Defendant next claims that the trial court erred in allowing the State to introduce the
preliminary hearing testimony of Sergeant Sims of the M emphis Police Department. To support this
claim the Defendant argues that the testimony was unreliable and therefore should not have been
allowed at trial pursuant to the prior testimony hearsay exception. The Defendant also argues that
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the statement Sgt. Sims testified the Defendant made was either not relevant to his first degree
murder case or any probative valueit had was outweighed by the substantial prejudicial effect it had
on the Defendant.

1. Prior testimony hearsay exception

Itisundisputed that Sgt. Sims’ testimony from the preliminary hearingwas given under oath
and the Defendant had opportunity to cross-examine him at that time. Additionally, the record
revealsthat Sgt. Simswas deceased at thetime of trial and therefore obviously unavailableto testify
in person. Nevertheless, the Defendant argues that Sgt. Sims' testimony was “absolutely and
verifiably false,” and therefore unreliable. The basis of the Defendant’ s argument centers around
acontradictionin Sgt. Sims' testimony and other evidence presented at trial. Sergeant Simstestified
at the preliminary hearing that the Defendant did not sign theadvice of rightsform, but acopy of this
form bearing the Defendant’ s signature was introduced at trial. Following an evidentiary hearing
on the matter, thetrial court noted that the misstatementsin Sgt. Sims’ testimony “would go to the
weight that a jury wants to give that statement,” but was nevertheless admissible under the long
recognized hearsay exception.

Tennessee Rule of Evidence 801(c) defines hearsay as“ a statement, other than one made by
the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the
matter asserted.” Generaly, “[h]earsay is not admissible except as provided by these rules or
otherwise by law.” Tenn. R. Evid. 802. Clearly, Officer Sims' preliminary hearing testimony was
hearsay. See Tenn. R. Evid. 801(c). However, in limited circumstances, prior testimony may be
admissible at trial via a hearsay exception if the declarant is unavailable and if the party against
whom the testimony is offered had an opportunity and a similar motive to develop the testimony
through other methods such as cross-examination. See Tenn. R. Evid. 804(b)(1).

In addition to the generd ruleexcluding hearsay, criminal defendants areal so guaranteed the
right to confront witnesses against them. SeeU.S. Const. amend. VI (“In all criminal prosecutions,
the accused shall enjoy theright . . . to be confronted with the witnesses against him . . . .”); Tenn.
Const. art. I, 8 9 (“That in all criminal prosecutions, the accused hath the right . . . to meet the
witnesses faceto face. . ..”). Accordingly, in cases such asthis where the prosecution offered the
former testimony of an unavailable witness, the State must also establish two prerequisitesin order
to satisfy a defendant’s constitutional right of confrontation. First, the State must show that the
declarant is truly unavailable after good faith efforts to obtain his presence, and second, that the
evidencecarriesitsownindiciaof reliability.® Statev. Summers, 159 S.W.3d 586, 597 (Tenn. Crim.
App. 2004). Seedso Statev. Arnold, 719 S.W.2d 543, 548 (Tenn. Crim. App. 1986). With respect
to thelatter requirement, the United States Supreme Court has recently mandated that thereliability
of aprior testimonial statement isestablished exclusively through cross-examination. See Crawford
V. Washington, 541 U.S. 36, 54 (2004).

8This Court previously noted that “[a]t one time, there was a third requirement, that the evidence not be crucial
or devastating.” Summers, 159 S.W.3d at 597 n.4. However, our most recent case law has “disposed” of this third
requirement. Id.
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In this case, it is undisputed that the declarant was deceased at the time of the Defendant’s
suppression hearing and trial and therefore was unavailable to testify in person. Asto the second
requirement, our supreme court has previously ruled that the former testimony exception to the
hearsay rule is based on such afirm foundation that it meets the indicia of reliability requirement.
See State v. Causby, 706 S.W.2d 628, 631 (Tenn. 1986). Additionally, the audio recording of Sgt.
Sims' testimony entered into evidence clearly captured the Defendant’s then counsel cross-
examining the officer. This cross-examination was thorough and did indeed reveal weaknessesin
the officer’ sstatements, such asthefact that the Defendant’ s statement wasnot recorded viaany type
of electronic mediaand that Sgt. Simsfailed to note the incriminating statement in hiswritten report
even though it was the type of statement that would normally be documented. Under these
circumstances, we are unwilling to find that the cross-examination requirement was not met.
Moreover, any mistakes or misstatements contained in Sgt. Sim’ s testimony goes to the weight of
his testimony, not its admissibility, and is therefore properly a matter for thejury to consider. See
Williamsv. State, 520 SW.2d 371, 374 (Tenn. Crim. App. 1974). Assuch, we find the testimony
met theindiciaof reliability requirement necessary to comply with the Defendant’ sright to confront
witnesses and be admitted under the prior testimony hearsay exception.

2. Defendant’ s statement was irrelevant or excessively prejudicia

The Defendant al so arguesthat the statement attributed to him by Sgt. Simswas not rel evant
to histrid, or if it was, any probative value it had was outweighed by substantial prejudicial effect.
Sergeant Simstestified that the Defendant madethe remark that there“wasn’t nobody going to make
it to testify against him in the courtroom.” The State argues on appeal that this not so veiled threat
was relevant as it reflected his consciousness of guilt. We note that the trial court overruled the
Defendant’s motion to suppress on this issue, finding that the statement was relevant as to the
“mental state” or “guilty knowledge” of the Defendant.

This Court has previously declared that “[a]ny attempt by an accused to conceal or destroy
evidence, including an attempt to suppress the testimony of awitness, isrelevant as acircumstance
from which guilt of the accused may be inferred.” Tillery v. State, 565 S.W.2d 509, 511 (Tenn.
Crim. App. 1978). The Tennessee Supreme Court has endorsed this Court’s holding that
“[g]enerally, evidence of threats against witnesses attributed to the accused is probative as being
either (1) conduct inconsistent with the accused’ s claim of innocence or (2) conduct consistent with
the theory that the making of such threats evinces a consciousness of guilt.” State v. Austin, 87
S\W.3d 447, 477 app. (Tenn. 2002) citing Neil P. Cohen et al., Tennessee Law of Evidence § 4.01
(4th ed. 2000)). Accordingly, we conclude that the statement made by the Defendant to Sgt. Sims
was relevant, and further find that no danger of unfair prejudice substantialy outweighed its
admission. Therefore, we conclude thetria court did not err in denying the Defendant’ s motion to
exclude the testimony of Sgt. Sims. Thisissueis without merit.

C. Admission of testimony from three rebuttal witnesses

In the Defendant’ sfinal evidentiary issue he claimsthat the trial court erred in allowing the
State to introduce the statements of three rebuttal witnesses, whose testimony about a prior
inconsistent statement made by defense witness Vince Sulton, ak.a. “V,” refuted portions of the
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testimony Mr. Sulton gaveat trial. To support this claim the Defendant argues that the court erred
by accepting the rebuttal testimony as*“ substantive evidence,” and that the admission of the rebuttal
witnesstestimony made the previously excluded evidence concerning the prior murder relevant and
therefore admissible.

Mr. Sulton testified at tria that he took a hand gun off of the victim, and he specifically
denied that he obtained the gun from off of the television set in his own apartment or told anyone
elsethat hehad. The Sate called threerebuttal witnesses, Ms. Turner, Mr. Nelmsand Ms. Noel, who
all testified that Mr. Sulton previously informed them that he obtained the gun he had the evening
of the murder from off the television set in his apartment. The State argues on appeal that thetrial
court was correct in its determination that the rebuttal witness testimony be presented to the jury as
evidence of aprior inconsistent statement made by defense withess Mr. Sulton. This evidence, the
State argues, isrelevant to the credibility of Mr. Sulton’ stestimony. The Defendant arguesthat the
trial court entered therebuttal testimony as* substantive evidence” that thevictim did not haveagun,
and this “opened the door to evidence of the first homicide.”®

Tennessee Rules of Evidence state that the “credibility of awitness may be attacked by any
party ....” Tenn.R. Evid. 607. Thus, aprior inconsistent statement may be used to impeach the
credibility of awitnesswho denies having made the prior statement. See Statev. Jones, 15 S.W.3d
880, 891 (Tenn. Crim. App. 1999). Additionally, Tennessee Rule of Evidence 613 governsthe use
of extrinsic evidence of aprior inconsistent statement of awitness, and mandatesthat such extrinsic
evidenceisinadmissible until (1) the witnessis asked whether he or she madethe prior inconsistent
statement; and (2) the witness denies having made the prior inconsistent statement. See also State
v. Martin, 964 SW.2d 564, 566-67 (Tenn. 1998).

In this case, the record clearly demonstrates that Mr. Sulton was asked whether he made a
prior inconsistent statement to his testimony at tria, i.e., that he previously told severa people he
obtained the gun from his apartment and not from the victim as he stated for the jury. Mr. Sulton
denied having made thisinconsistent statement. Accordingly, thetrial court did not err by allowing
the State to introduce extrinsic evidence of this prior inconsistent statement in the form of rebuttal
witness testimony for the purpose of attacking the credibility of Mr. Sulton.

The Defendant is correct in his assertion that restrictions on hearsay limit the admissibility
of prior inconsistent statements. The Tennessee Supreme Court hasclarified that “ prior inconsi stent
statements ‘are not to be considered as substantive evidence of the truth of the matter asserted
therein’” but rather such evidenceis**limited to the function of discrediting thewitness.’”_Statev.
Smith, 24 S\W.3d 274, 279 (Tenn. 2000) (quoting Jonesv. Lenoir City Car Works, 392 S.W.2d 671,
673 (Tenn. 1965) and Rheav. State, 347 S\W.2d 486, 488 (Tenn. 1961)). However, contrary to the

9It appears that the Defendant is operating under the following theory: the victim had a gun; this gun was used
by the victim to murder the Defendant’ s friend; this prior murder occurred only several hours before the murder at issue
inthiscase; therefore, allowing the rebuttal witnesstestimony about the gun “opened the door” to admission of evidence
concerning this prior murder.
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Defendant’s claims, there is no evidence in the record before this court that the rebuttal witness
testimony was admitted for any purpose other than to impeach the credibility of Mr. Sulton.
Moreover, if the Defendant was concerned that thejury may improperly consider therebuttal witness
testimony as evidence of the facts stated, he had the duty to make a “timely objection,” id., and to
make a request that the trial court instruct the jury that the evidence may only be considered as
reflecting upon the credibility of the witness. See Tenn. R. Evid 105 (“[w]hen evidence which is
admissible. . . for onepurpose but not admissible. . . for another purposeisadmitted, the court upon
request shall restrict the evidence to its proper scope and instruct the jury accordingly.”) (emphasis
added).'® Accordingly, weconcludethat therebuttal witnesstestimony was properly admitted inthis
case for the limited purpose of attacking the credibility of Mr. Sulton.

Because we find the evidence of Mr. Sulton’ s prior inconsistent statement was admitted for
the sole purpose of attacking his credibility and not as substantive evidence of the factsrecited, the
Defendant’ sargument that thisrebuttal witnesstestimony “opened the door” to evidence of theprior
murder must fail."* Based on the record before this Court, we conclude that the trial court did not
err in admitting the rebuttal witness testimony. Thisissueiswithout merit.

[11. Sufficiency of the Evidence

In the Defendant’ s final issue on appeal, he claims that “[w]hen the evidence is considered
initstotality, noreasonablejury could have concluded that the State had proved beyond areasonable
doubt that [the Defendant] committed first degree murder.” In support of this assertion, the
Defendant argues that the State failed to present any physical evidence and that the eye witness
testimony submitted at trial was conflicting and generally unreliable. We disagree.

Tennessee Rule of Appellate Procedure 13(e) prescribesthat “[f]indings of guilt in criminal
actions whether by the trial court or jury shall be set asideif the evidence isinsufficient to support
thefindings by thetrier of fact of guilt beyond areasonable doubt.” A convicted criminal defendant
who challengesthe sufficiency of the evidence on appeal bearsthe burden of demonstrating why the
evidence is insufficient to support the verdict, because a verdict of guilt destroys the presumption
of innocence and imposes a presumption of guilt. See Statev. Evans, 108 S.W.3d 231, 237 (Tenn.
2003); State v. Carruthers, 35 S.W.3d 516, 557-58 (Tenn. 2000); Statev. Tuggle, 639 SW.2d 913,
914 (Tenn. 1982). This Court must reject a convicted criminal defendant’s challenge to the
sufficiency of the evidence if, after considering the evidence in a light most favorable to the
prosecution, we determine that any rational trier of fact could have found the essential elements of

10The record reveals that the Defendant, through counsel, did object to the admission of the rebuttal witness
testimony at trial, but did so based on relevance and concern over the admission of additional hearsay evidence. In a
jury-out side bar, the trial court agreed to have the State limit its questioning to only the prior inconsistent statement and
instruct the witnessesto not volunteer additional testimony while on the stand. Thus, the Defendant did request and was
granted arestriction on the evidence submitted, but he did not request jury instruction on the matter. See Tennessee Rule
of Evidence 105.

11M oreto the point, the admission of evidence pertaining to the prior murder isa separateissue which wasfully
addressed in a preceding section of this opinion.
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the crime beyond areasonable doubt. See Jackson v. Virginia, 443 U.S. 307, 319 (1979); State v.
Hall, 8 SW.3d 593, 599 (Tenn. 1999).

On appedl, the State is entitled to the strongest legitimate view of the evidence and all
reasonable and | egitimate i nferences which may be drawn therefrom. See Carruthers, 35 S.W.3d at
558; Hall, 8 SW.3d at 599. A guilty verdict by thetrier of fact accreditsthetestimony of the State’s
witnesses and resolves al conflictsin the evidence in favor of the prosecution’ s theory. See State
v. Bland, 958 S.W.2d 651, 659 (Tenn. 1997). Questions about the credibility of witnesses, the
weight and value of the evidence, aswell asall factual issuesraised by the evidence are resolved by
thetrier of fact, and this Court will not re-weigh or re-evaluate the evidence. See Evans, 108 S.\W.3d
at 236; Bland, 958 S\W.2d at 659. Nor will this Court substitute its own inferences drawn from
circumstantial evidence for those drawn by the trier of fact. See Evans, 108 SW.3d at 236-37;
Carruthers, 35 S\W.3d at 557.

First degree premeditated murder is defined in our criminal code as the “premeditated and
intentional killing of another.” Tenn. Code Ann. 839-13-202(a)(1). Premeditationisfurther defined
as

an act done after the exercise of reflection and judgment. [It] means that the intent

to kill must have been formed prior to the act itself. It is not necessary that the

purpose to kill pre-exist in the mind of the accused for any definite period of time.

Themental state of the accused at the time the accused all egedly decided to kill must

be carefully considered in order to determine whether the accused was sufficiently

free from excitement and passion as to be capable of premeditation.

Id. 8§ 39-13-202(d). The Defendant in this case does not challenge on appea that a murder was
committed or that it was premeditated. Rather, the Defendant arguesthat the State failed to provide
sufficient proof of hisidentity asthe perpetrator. Specificaly, the Defendant argues that the State
failed to present any direct physical evidence: no gun was produced; no fingerprints were found; no
other physical evidence linking the Defendant to the crime was introduced. The Defendant also
challenges the reliability of several witnesses' testimony, noting that Mr. Armour and Ms. Pruitt
were both convicted felons, Mr. Armour did not witnessthe murder, and Ms. Pruitt’ stestimony was
riddled with *discrepancies’ and portions were “absolutely absurd.”

In this case, we conclude that the evidence was sufficient to establish that the Defendant
killed the victim intentionally and with premeditation. Ms. Pruitt testified that she observed the
Defendant the night of the murder at the Peppertree Apartments carrying alarge gun, and saw the
Defendant shoot the victim, firing four shots. Ms. Noel confirmed that four shots were fired the
night of the murder, and Officer Hulley testified that the shell casings recovered at the crime scene
were consistent with a*“large caliber, automatic weapon.” Dr. Chancellor testified that the victim
died from the gunshot wound to his abdomen. Ms. Pruitt further testified that she was the first to
approach the victim, followed by “V” and the victim’saunt. Ms. Noel confirmed that she was the
victim’s aunt, and when she arrived at the scene “V” was there dong with “agirl.” Mr. Armour
testified that he had a conversation with the Defendant at some point after the murder during which
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the Defendant bragged that hewasa*killer,” andif confirmation was needed Mr. Armour need only
“ask [the residents] in the Peppertree about me.” Officer Flagg testified that several months after
the murder, when she and other uniformed officers approached the Defendant, the Defendant ran.
Officer Sims testified that the Defendant made the remark that no witness would testify at trial
against him.

A jury may infer guilt from the flight of a suspect if the facts of the situation support such
an inference. See Statev. Zagorski, 701 S.W.2d 808, 813 (Tenn. 1985) (“A defendant’sflight and
attempts to evade arrest are relevant as circumstances from which, when considered with the other
factsand circumstancesin evidence, ajury can properly draw an inference of guilt.”). Likewise, as
noted above, “[a]ny attempt by an accused to conceal or destroy evidence, including an attempt to
suppress the testimony of awitness’ is evidence from which ajury may infer guilt. Tillery, 565
SW.2d at 511.

Additionally, the Defendant’s emphasis on the lack of physical evidence in his case is
misplaced, as such evidenceisnot required to uphold ajury verdict. ThisCourt haspreviously held
that convictions based upon witnesstestimony alone are sufficient. See, e.q., Statev. Williams, 623
SW.2d 118, 120 (Tenn. Crim. App. 1981). The Defendant also asks this Court to discount the
testimony of the State’'s witnesses because of “discrepancies’ or because the declarants were
themselves convicted felons. However, as noted above, this Court will not re-weigh or re-eva uate
the evidence. See Evans, 108 S.W.3d at 236. Furthermore, questions about the credibility of
witnesses, the weight and value of the evidence, aswell asfactual issuesraised by the evidence are
to be resolved by the trier of fact. Id.

After considering the evidencein thelight most favorableto the State, we determine that the
Defendant has failed to demonstrate that the jury was presented with insufficient evidence at trial
to find him responsible for the murder at issue in this case. Accordingly, we conclude that the
evidence submitted at trial was legally sufficient for arational trier of fact to find the Defendant
guilty of first degree, premeditated murder beyond areasonable doubt. Thisissueiswithout merit.

CONCLUSION
Based on the foregoing reasoning and authorities, the judgment of thetrial court isaffirmed.

DAVID H. WELLES, JUDGE
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